
January 8 , 1972

MEMORANDUM FOR MR. HENRY A . KISSINGER
THE WHITE HOUSE

Subject : Fisheries Dispute with Ecuador
, Peru and Chile

In his memorandum to you of January 6, 1972 ,
Under Secretary Irwin recommended that in view of th e
restraint the Peruvian Government had shown throughou t
1971, in which it seized only one American fishin g
vessel, the United States Government be prepared to
consider lifting the FMS suspension to Peru withou t
any pre-conditions other than an indication that the
Peruvian policy of restraint will be continued in th e
future . This memorandum is in response to the January 7
request of the NSC Staff that the Department elaborate
its reasons for treating Peru and Ecuador differentl y
with respect to the lifting of FMS, discuss the lega l
bases for such action, and comment on the tactica l
implications for the Ecuadorean discussions that
different treatment of Peru might have .

The contrast between Ecuador and Peru when
measured by numbers of vessels seized is quite stark .
Ecuador has seized fifty-one to Peru's one . That this
difference merits different treatment has bee n recognized
since March 31, when the Department was informed by the
NSC Staff that any decision to suspend FMS as a resul t
of the March 30 seizure was to be submitted to the
President for decision . In accordance with thes e
instructions to defer application of any sanction s
against Peru, the Department has not yet formally
applied the. suspension of FMS eligibility called for



in the FMS Act . Neither has it been formally waived .
Since April 3, FMS to Peru has been held "under review" .
The de facto result of the review has been that no ne w
FMS letters of offer, sales agreements, related commi t
ments, or price and availability data are being issue d
to Peru . Moreover, the claim submitted by the vesse l
seized on March 30 was certified by the State Departmen t
and paid by Treasury on December 23, 1971 . In these
circumstances, we believe that a formal waiver of the
FMS suspension is necessary with respect to Peru . It
should be noted that by the provisions of the Act, th e
suspension would cease to be effective as regards Per u
on March 30, 1972, if there were no seizures between no w
and then .

The recommendation made in the Under Secretar y ' s
memorandum is not significantly different from th e
recommendation we made to the President on August 4 ,
1971, when we proposed that, while Ecuador was to respond
affirmatively on a number of items before FMS could b e
waived, application of the FMS sanction to Peru should
be waived in return for "cooperation" . The Presiden t
approved the Ecuadorean scenario with its more lenient
treatment for Peru on August 12, 1971 .

In the present scenario for resolving the fishin g
dispute with Ecuador and Peru, as in the August 1971
scenario, the Department has based its recommendation s
with respect to the lifting of FMS on the fact tha t
Section 3(b) of the Foreign Military Sales Act, unde r
which the suspension was applied, offers two avenues of
relief . These are, a Presidential determination tha t
a waiver of the suspension is "important to the securit y
of the United States", or receipt by the President o f
"reasonable assurances from the country involved tha t
future violations will not occur . . ." On both occasions ,
the Department has recommended that the "reasonabl e
assurances" route be utilized, believing that a national



security waiver for Peru, but not Ecuador, places us i n
the position of having to make distinctions betwee n
countries which would be difficult, if not impossible ,
to explain and which, extended to the potential proble m
with Brazil, might seriously complicate our relation s
with that country if similar relief were not quickly
forthcoming should that country begin to seize vessel s
in the absence of a solution to our fisheries problem s
on the East Coast of South America .

The recommendation that the President be prepared
to waive the suspension of FMS to Peru on a "reasonabl e
assurances" basis, more generous than that we are offe r
ing Ecuador, proceeds from our view that more generou s
treatment is warranted, and can be offered withou t
serious effect on the negotiations with Ecuador . In
addition, even if the negotiations with Ecuador shoul d
fail, there would still be some chance that Peru woul d
not resort to seizures .

That Peru expects to be treated differently i s
demonstrated clearly by the record of Peruvian approache s
at various levels of the USG throughout the last several
months . In Lima, Peruvian military officials made clea r
to our Ambassador on several occasions in late 1971 that
the denial of access to FMS was causing great strain t o
traditional service-to-service relationships with the .
Armed Forces of the United States . In addition, during
November and December, as a background to the Finc h
Meyer and subsequent Meyer-Stevenson trips, the Peruvia n
Armed Forces, both in Lima and Washington, presented
lists of substantial amounts of military equipment whic h
they wished to obtain under the Foreign Military Sale s
Act . In Washington, the Peruvian Embassy began t o
indicate to the Department, starting in early October ,
that there was a link between Peruvian restraint wit h
respect to seizures and renewed access to FMS . In
December, the Peruvian Embassy warned that the polic y
of restraint was coming under increasing criticism with
in the Peruvian Government and that moderate elements



responsible for it needed evidence of its effectiveness .
The Embassy made clear that access to FMS was tha t
evidence . Also in December, the Peruvian Foreign Mini s
ter told our Ambassador that Peruvian authorities ha d
ignored the presence of American tuna boats in Peruvia n
waters but that . ,, because of increasing pressures, furthe r
restraint with respect to seizures could no longer b e
guaranteed . Up to the present time, however, the Per u
vian Embassy continues to make clear renewed access t o
FMS will encourage moderation and continued restrain t
in spite of the fact that the tuna fishing season ha s
begun .

The Foreign Military Sales Act requires that th e
President report his waiver action to the Speaker o f
the House of Representatives and the Committee on Foreig n
Relations of the Senate . Consequently, a waiver fo r
Peru, and the basis on which it was made, would becom e
public knowledge . The Peruvian Government may decid e
that, in the interest of solidarity with Ecuador and
Peru's acknowledged leadership of the 200-mile club ,
it cannot risk being the beneficiary of a "reasonabl e
assurances" waiver . There is, therefore, no guarantee
that Peru, even if it indicates its willingness to exe r
cise restraint on seizures, will accept an offer t o
exchange FMS for restraint . There is no cost to th e U.S.
in making the offer . If it is accepted, we will hav e
effectively demonstrated to both Ecuador and Peru tha t
we are prepared to make distinctions between countries
that seize 51 vessels, and those that seize one, we wil l
have reduced the ability of Peru to join Ecuador in any
repetition of the charges of economic aggression befor e
the OAS, and we will have created the possibility tha t
although there may be fishing vessel seizures off th e
coast. of Ecuador if negotiations fail, there may be none
off Peru .

The Department of Commerce, which supports the
recommendation in the Under Secretar y ' s memorandum of



January 6, intends to submit separate comments in r
esponse to the NSC Staff memorandum of January 7. The

Department of Defense is submitting its views separately .

Theodore L . Eliot, Jr
Executive Secretary
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